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OVERVIEW OF THE IMPLEMENTATION OF DOMESTIC VIOLENCE LAWS IN
DIFFERENT COUNTRIES
By Valérie Veilleux*

INTRODUCTION

Unquestionably, domestic violence is a pernicious phenomenon that affects every society
throughout the world. Because it occurs within the private arena, this form of gendered violence
has remained “invisible” until recently. In most countries, recognition of domestic violence as
an issue of public interest has been achieved gradually throughout the past two decades and, in a
number of them, it is an enduring battle. The worldwide struggle to raise awareness on the
problem of domestic violence has moved forward along with the fight for the recognition of
women’s rights. Indeed, treating domestic violence as a human rights issue paves the way for
establishing national and international norms and legal mechanisms to confront it. Many
countries have now introduced specific legislations against domestic violence within their
national legal framework.

While this is a great leap forward to eliminating domestic violence, the path of legal reform
paradoxically engages women in a social system in which gender inequalities are
institutionalized. The pervasiveness of gender bias at grass-roots levels within societies also
represents a colossal challenge to the application of domestic violence laws. As a result, it is
essential to understand that, after the successful passage of such legislation, the implementation
process becomes a crucial phase to bring about institutional and social change.

Intended as an informational essay, this paper focuses on the implementation of domestic
violence laws in five different countries, namely, the Philippines, Malaysia, Costa Rica, Spain,
and Australia. It outlines the process of adoption of the law, particular provisions enclosed,
plans and measures undertaken by the State to implement it, the role devolved to the NGO
community and the civil society, and the remaining challenges it faces for effective application.
The paper aims at comparing best practices for implementation as well as problems and
obstacles met by each of these countries in order to draw general conclusions for improvement.

“This document has been prepared in the course of an internship with LICADHO. It does not necessarily reflect the
views of LICADHO.




1. THE PHILIPPINES

1.1 - Context of adoption of the domestic violence law

The Anti-Violence Against Women and Their Children Act (AVAWCA) or Republic Act No.
9262 was enacted on March 8" 2004, hence commemorating the “International Women’s
Day”. The annual 16-day campaign on gender-based violence waged by both the National
Commission on the Role of Filipino Women (NCRFW) and local women’s NGOs has certainly
been instrumental in the passage of this new legislation®. In the context of the 30-year Philippine
Plan for Gender Responsive Development (1995-2025)° several nationwide campaigns alike
have resulted in the adoption of a number of critical legislations and policies combating
violence against women (VAW)*. For instance, the Anti-Trafficking in Persons Act was enacted
in 2003 and the Family Courts Act was adopted in 1997, establishing family courts in all major
cities and designed to improve efficiency in penalizing perpetrators of domestic violence and
incest at a more local level®.

The Philippines being a party to the Convention on the Elimination of all forms of
Discrimination Against Women (CEDAW) since 1981, the passage of AVAWCA can also be
perceived as a State’s response to the General Recommendation #19° on violence against
women issued by the CEDAW Committee’.

The AVAWCA aims to provide protective measures for domestic violence victims and to
criminalize perpetrators. The law protects women and their children from all forms of physical,
psychological and economic abuses within marital, dating or common law relationships. It
recognizes the “battered woman syndrome” as a legal defense for women victims of cumulative
abuse within their relationship. It also comprises provisions for the issuance of “protection
orders” to temporarily remove and exclude the abuser from the residence of the victim,
regardless of the ownership of the residence. The latter is commonly known as the “barangay®
protection order” (BPO) as it empowers local officials to take temporary protective measures
upon the petition of domestic violence victims. The purpose of BPOs was in part to reduce

! Republic of the Philippines, 12™ Congress of the Philippines/3™ Regular session, Republic Act No. 9262, Anti-
Violence Against Women and Their Children Act of 2004, Manila, adopted on July 28, 2003.

2 National Commission on the Role of Filipino Women (NCRFW), Republic of the Philippines, Combined 5" and 6"
Philippine report on the implementation of the UN Convention on the elimination of all forms of discrimination
against women, Part I, Il & 111, June 2004, p. 8.

% Radhika Coomaraswamy, United Nations Economic and Social Council, Commission on Human Rights. 59"
session, Report of the Special Rapporteur on violence against women, its causes and consequences: International,
regional and national developments in the area of violence against women, E/CN.4/2003/75/Add1, 27 February
2003. [Section on the Philippines]

* While this paper focuses on domestic violence, the term VAW (violence against women) will often be used in the
Philippines’ section since most of the country’s legislations and policies aim at addressing the problem in an
integrated manner. For an overview of all the Philippines’ legislations and draft laws related to VAW, see: Grace. N.
Mallorca-Bernabe, National Commission on the Role of Filipino Women (NCRFW). 2005. A Deeper Look at
Violence Against Women (VAW): The Philippine Case. 13 pages.

> NCRFW, Combined 5" and 6™ Philippine report on the implementation of the CEDAW, op. cit., p. 49.

8 United Nations’ Division for the Advancement of Women (DAW), “General Recommendation No. 19 (11" session,
1992): Violence Against Women”, In General Recommendations adopted by the Committee on the Elimination of
Discrimination Against Women: http://www.un.org/womenwatch/daw/cedaw/recommendations .

" Committee on the Elimination of Discrimination Against Women, Pre-session working group for the 36" session,
Response to the list of issues and questions for consideration of the Combined 5™ and 6" periodic report: Philippines,
CEDAW/C/PHI/Q/6/Add.1, 16 May 2006, p. 15. See also: NCRFW, Combined 5" and 6" Philippine report on the
implementation of the CEDAW, op. cit., p. 49.

8 A barangay, also known by its former name the barrio, is the smallest local government unit in the Philippines and
refers to a village, district or ward. Municipalities and cities are composed of barangays.




delays during which victims remain in situations at risk of further violence®.

1.2 - Implementation at the national level: State’s policies, action programs and facilities

The National Commission for the Role of Filipino Women (NCRFW), a governmental oversight
agency for women’s issues, coordinates all measures for implementation of existing laws on
VAW?™. In 2001, the NCRFW played a leading role in the creation of the Violence Against
Women Coordinating Committee (VAWCC) composed of 15 government agencies from the
executive branch with a VAW-related mandate™. Since then, the VAWCC formulated an
Integrated National Plan on VAW comprising programs and services to eliminate gender-based
violence and to address the needs of victims. Recognizing the necessity of a more integrated
system to monitor, evaluate and implement existing laws and policies, the VAWCC also
received the mission to systematize and synchronize all efforts on VAW, including the
standardization of documentation, as well as protocols and procedures to speed up the delivery
process of the justice system.

Likewise, the NCRFW was instrumental in the creation of the Inter-Agency Council on
Violence Against Women and Their Children (IACVAWC)*. The IACVAWC has the mandate
to address specific issues and concerns related to the implementation of the domestic violence
law.

Advocacy is also an essential component of the NCRFW?’s activities. In addition to its annual
16-day campaign against gender violence, the NCRFW launched the “White Ribbon and Men
Speak Out Against Violence Campaign” in 2003". A main purpose of this initiative is to
strengthen male involvement in the prevention and elimination of VAW through awareness-
raising activities. Indeed, because they are responsible for controlling community violence and,
in general, as wielders of institutional power, local male leaders constitute a strategic segment of
the population to educate and mobilize in order to combat domestic violence. As part of its
advocacy to increase gender-responsiveness within the judiciary, the NCRFW also instituted
Gender Justice Awards for judges who have rendered outstanding decisions on VAW™,

Moreover, the judiciary paved the way towards achieving implementation of laws on VAW
through reforms in judicial doctrines and courts procedures. In 2004, the Supreme Court
developed the Rule on Violence Against Women as well as the Implementing Rules and
Regulations for AVAWCA. In addition, a Committee for Gender-Responsive Judiciary was
established and the Philippine Judicial Academy regularly conducts gender-awareness seminars
for prosecutors and judges. Efforts to tackle domestic violence have also taken place in law
enforcement agencies, as both the National Bureau of Investigation and the National Police now
count with Women’s and Children’s Desks, staffed mainly by female officers™.

® Mallorca-Bernabe, op. cit., pp. 5-6.

10 NCRFW, Combined 5" and 6™ Philippine report on the implementation of the CEDAW, op. cit., p. 8. See also:
Mallorca-Bernabe, op. cit., pp. 9-10.

11 National Commission on the Role of Filipino Women (NCRFW), Philippine Response to the 2003 UN CSW
Questionnaire on PFA Implementation, Manila, 2004, p. 16. [par. 53]

12 Mallorca-Bernabe, op. cit., pp. 6-7. A similar agency was established for the implementation of the Anti-
Trafficking in Persons Act.

3 bidem, p. 7.

¥ Government of the Philippines, Philippine Progress Report (2001-2003) on the Implementation of the Beijing
Platform for Action and Outcome of the 23" Special Session of the General Assembly, 2004, p. 10. [par. 55]

5 NCRFW, Combined 5" and 6" Philippine report on the implementation of the CEDAW, op. cit., pp. 50-51.



Other programs and facilities established by the government include temporary care and shelter
for victims as part of the Rehabilitation Project for Women in Especially Difficult
Circumstances (“The Haven™) and the Crisis Intervention Unit'®. Both programs are run by the
Social Welfare Department. The Department of Health institutionalized Women and Children
Protection Units (WCPU) in 39 hospitals nationwide’. Each WCPU is based on a 24-hour
quick-response approach to deliver adequate health care to survivors of VAW. WCPU doctors
also receive training on sensitive-responsiveness to victims’ situation as well as on forensic
expertise, so that their reports provide adequate evidence for eventual courts proceedings. The
National Youth Commission also organized various activities involving media tools™.

1.3 - Implementation at the local level: Barangays’, NGOs’ and civil society’s efforts

With regard to women’s rights in the Philippines, it is widely acknowledged that the NGO
community not only played a critical role in raising domestic violence as a public issue, but also
provided supporting services to victims long before government systems were set up. Among
others, HASIK’s COMBAT-VAW (Community-based Approach to Violence Against Women),
Lihok Pilipina’s Bantay Banay (“community watch”) and the Women’s Crisis Center (WCC)
are some pioneering non-governmental programs that were started in the 1990s. In addition to
women’s legal groups such as SALIGAN, KALAKASAN and the Women’s Legal Bureau,
SIBOL, an alliance of nine women’s groups and NGOs, provides programs to raise awareness
among the Philippines’ youth on issues of VAW, including educational also be credited for their
continuous advocacy to push for women-related legislation®.

An outstanding aspect of the implementation of DV-related laws in the Philippines is the strong
interaction between Barangay/local government units (LGU), the NGO community and the civil
society. This is demonstrated in “Freedom from Fear: Establishing a Quick Response Team for
Violence against Women”®’, a tool-guide published by the Local Government Support
Programme (LGSP) in 2003 in collaboration with the Canadian International Development
Agency (CIDA).

LGSP/CIDA’s study compares different approaches pursued and models experimented by
various Filipino localities in setting up and maintaining a Quick Response Team (QRT) against
domestic violence?. The purpose is to share good practice examples and to build capacities of
local service providers in VAW-related areas. Each QRT provides immediate, short and
medium-term assistance and services to survivors of VAW and domestic violence; gives
reproductive health counseling; and undertakes advocacy on gender, reproductive health and
domestic violence?. Although a wide array of structures exists for QRTS, there are three general
models around which they tend to organize: Barangay/local government units (LGU)-based;
community-based; multi-level (integrated at the barangay, municipal/city, and provincial
levels)®. In each QRT, an important factor of functionality, stability and sustainability has been
the strong presence and support of leaders from the civil society, the NGO community, and the

16 Mallorca-Bernabe, op. cit., p. 8.

7 |bidem.

8 NCRFW, Combined 5" and 6" Philippine report on the implementation of the CEDAW, op. cit., pp. 51-52.

1% Mallorca-Bernabe, op. cit., p. 9.

2 philippines-Canada Local Government Support Program (LGSP), Freedom from Fear: Establishing a Quick
Response Team for Violence Against Women, A Guide for Local Government, Manila, 2003.

2L For more detailed discussion on QRTs, see: Philippines-Canada LGSP, “QRT3: Learning from Existing Quick
Response Structures on VAW?”, In Freedom from Fear, op. cit.. [I would suggest reading especially the Barangay
Women’s Desks, COMBAT-VAW, DAWN, and Bantay-Banay initiatives.]

22 |bidem, p. 13.

2 |bidem, pp. 14-15.



government®,

1.4 - Remaining challenges

One of the remaining challenges for the effective implementation of the AVAWCA in the
Philippines is the absence of baseline data and standardized documentation for evaluation and
monitoring. Furthermore, sustained gender sensitizing and training among police investigators,
social workers, and health officials involved in assisting victims is needed. Preventive measures
as well as rehabilitation for perpetrators should be better integrated in efforts to end domestic
violence. There is a strong belief that implementation of VAW-related legislations and policies
should be based on strengthening existing governmental and non-governmental mechanisms?.

2. MALAYSIA

2.1 - Context of adoption of the domestic violence law

The beginnings of the women’s movement against domestic violence in Malaysia can be traced
to the early 1980’s, in particular to the establishment of the Women’s Aid Organization and the
first shelter for battered women in 1982%. Malaysian activist women’s groups rapidly developed
the strategy of lobbying as a platform or an ad hoc NGO coalition, called the Joint Action
Group Against Violence Against Women (JAG), rather than individually pushing for legal
reform?’. Because of the political context — there has been no change of government since the
independence of Malaysia -, JAG’s approach has been from the outset to work cooperatively
with the State, whilst maintaining its independence.

Since 1985, JAG’s campaign®® for change included workshops, exhibitions, drama and dance
performances, poem recitations, pamphlets and petitions, public demonstrations, media
coverage, and publication of reports, informative booklets, and research papers. Most notably,
technical working groups drafted memorandums for legal reform proposals that have been
submitted to the government. Audits with relevant ministerial agencies were sought. Strong
advocacy finally resulted in the passing of the Domestic Violence Act (DVA)? in 1994.
However, political controversies during negotiations forced the proponents of reform to
compromise on several aspects, which ultimately undermined the legislation’s content.
Moreover, the DVA was not enforced until mid-1996 due to persistent divergences of views
from the Islamic community™®.

Indeed, the DVA was first intended to be part of civil law. However, this legislation would have
proven problematic since the separation of jurisdiction between the civil and syariah personal

2% |bidem, pp. 17-37. [See sections on influencing factors.]

% Mallorca-Bernabe, op. cit., pp. 10-11.

% Zarizana Abdul Aziz, Strategies for Change: The Women Movement in Malaysia, Division for the Advancement of
Women, Expert Group Meeting, Vienna, May 2005, p. 2.

7 hidem.

2 |bidem, pp. 3-12. See also: Women’s Aid Organization (WAO), Research & Advocacy: Domestic Violence:
http://www.wao.org.my/research.htm#domestic.

2 Act 521/ Domestic Violence Act (1994), Laws of Malaysia. For a brief overview of main provisions enclosed, see:
Committee on the Elimination of Discrimination Against Women, Combined initial and second periodic reports of
States parties: Malaysia, CEDAW/C/MYS/1-2, 12 April 2004, pp. 115-117.

®WAO, loc. cit.




laws is entrenched in the Federal Constitution, which would have created two distinct juridical
systems to deal with domestic violence cases. The jurisdiction problem was solved by linking
the DVA to the Penal Code, and thus emphasizing the nature of domestic violence as a criminal
offense®’.

2.2 - Implementation progress

Indubitably, implementation of the DVA since its enactment has had some positive influence in
raising awareness on domestic violence issues as a public matter and in encouraging women to
report violations®. Procedures to report and file a complaint have been simplified and delays
have been reduced. Before the passing of the DVA in 1994, protection orders could only be
applied for after filing for divorce or legally separating, which was wholly inappropriate to
protect women victims of violence from their partner, within a marital relationship or not. The
orders were only granted by the High Courts of the respective states, which meant traveling to
the capital city and involved considerable costs. As a result, most abused women were not
aware of their rights or simply unable to access justice. Another positive aspect of the DVA as
attached to the Penal Code is that it brings all domestic violence matters under one jurisdiction,
although it is not uniformly applied®.

Other governmental policies and programs include the State’s commitment in April 2000 to
review weaknesses in social laws and eliminate loopholes®. In October 2000, the Deputy
Minister of the Women’s Affairs Secretariat also created a National Steering Committee on
Violence Against Women, which comprises governmental agencies and NGOs. Its mandate is to
review, set up and improve services for women victims of violence; to revise laws and policies
on VAW; to increase public awareness; and to work on the elimination of VAW,

In addition, it is worth mentioning the One Stop Crisis Centre (OSCC) program established after
extensive dialogue between women’s organizations and the Ministry of Health®. The OSCC is
an inter-agency that coordinates medical, legal, and counseling services needed by domestic
violence and rape survivors. The need for such an integrated and standardized service arose
from the lack of comprehensive and appropriate crisis intervention to victims, which would be
insensitively trailed along from hospitals to police stations. OSCCs have now been instituted in
every State hospital of Malaysia. Services provided to victims have considerably improved.
Nevertheless, social workers, doctors, and law enforcement officers still lack crucial gender
sensitivity training and, in practice, often tend to re-victimize abused women.

2.3 - Inherent shortcomings

While the DVA was warmly welcomed within the Malaysian women’s movement, inherent
deficiencies rapidly became apparent. First, it fails to recognize domestic violence as a specific
crime®’. Legislators assimilated domestic violence offenses as another form of inter-personal
violence to be covered by existing provisions of the Penal Code. This obliterates the nature of

31 Abdul Aziz, op. cit., pp. 4-5.
32 Amirthalingam Kumaralingam, A Feminist Critique of Domestic Violence Laws in Singapore and Malaysia, Asia
Research Institute, Working Paper Series, no. 6, July 2003, pp. 18-19. See also: Abdul Aziz, op. cit., pp. 4-6.
33 H
Ibidem.
% Coomaraswamy, op. cit. [Section on Malaysia]
% |bidem.
% Kee, Jaclyn, Women’s Aid Organization (WAQ), What happens after the rape?, 20 February 2005. Available at:
http://www.wao.org.my/news/20060104talkp_rape.htm.
3" Kumaralingam, op. cit., pp. 19-20.




domestic violence, which occurs in the private sphere and is repetitive. Relying on the Penal
Code procedures for such offenses also brings in the problem of their classification into seizable
and non-seizable categories®. Since most domestic violence cases classify in non-seizable
offenses, they cannot be investigated without an order from the public prosecutor and a warrant
is required for any arrest. This involves delays ranging from two days to four months and leaves
victims in situations at risk of further abuse.

In addition to such unnecessary constraints on obtaining protection orders, the DVA
discriminates against the victim as it stipulates that exclusion orders of the perpetrator from the
shared home must be revoked if suitable alternative residence is found for the victim®.
Moreover, the definition of domestic violence itself is problematic since it is limited to physical
violence®. It ignores fundamental elements of domestic violence, such as psychological and
emotional harm caused by abuse of trust, as well as economic deprivation. While sexual abuse
within the family unit is illegal, it has not been interpreted as including marital rape. Hence,
marital rape does not constitute a criminal offense in Malaysia*’. Furthermore, the legislation is
primarily designed as family-oriented, rather than women-oriented, and does not consider the
specificity of domestic violence as generally victimizing women in particular. Lastly, a major
flaw of the DVA is that it excludes from protection all individuals who live together but are not
married according to civil or customary law*.

3. CosTtA RICA

3.1 - Context of adoption of the domestic violence law

Costa Rica’s Domestic Violence Act (DVA)* was approved on April 10", 1996, making it one
of the first countries of Latin America to adopt a legislation protecting women at home - and
breaking the sanctity of the private sphere. The DVA allows protective measures for victims of
domestic violence to be enforced by law officers without criminal or civil proceedings®.
According to the DVA, any individual who inflicts psychological, physical, or sexual violence
on a relative may be ordered out of the home and prohibited access to the victim; be temporarily
barred from caring for, raising, and educating underage children; have weapons taken; and be
ordered to pay for the family’s food, medical care, and any property that was damaged during
the assault®™. Precautionary measures may be issued immediately by the judge upon written or
verbal request of the victim. The Court will then summon both parties to appear within three
days at an oral hearing, at which the evidence will be assessed before upholding or not the
protection order.

% Abdul Aziz, op. cit., pp. 7-8.

% Kumaralingam, op. cit., p. 21.

“0 Ibidem, p. 20.

! Ihidem.

“2 Ibidem, p. 21.

“3 Centro Nacional para el Desarrollo de la Mujer y la Familia (CMF) and Despacho de la Primera Dama de la
Republica, “Ley contra la violencia domestica”, No. 7586 (1996), Costa Rica. Available at:
http://www.undp.org/rblac/gender/campaign-spanish/costa_rica.htm .

44 Committee on the Elimination of Discrimination Against Women, Combined Initial, Second and Third Periodic
Reports of States Parties: Costa Rica, CEDAW/C/CRI/1-3, 26 December 2001, p. 23.

“® hidem.

“® Ibidem, p. 24.



Apart from governmental agencies, the dialogue that preceded the drafting of the law involved
the participation of a broad group of NGOs, women’s groups, academicians, as well as the
National Centre for Women and the Family (CMF)*. The international context - the Vienna
Conference on Human Rights and the Beijing Conference on Women being held respectively in
1993 and 1995 - has also surrounded the Costa Rican national debate on violence against
women as a human rights issue. Costa Rica is party to CEDAW since 1984 and to the Inter-
American Convention on the Prevention, Punishment, and Eradication of Violence Against
Women (Convention of Belem do Para) since 1995

3.2 - Implementation at the State’s level:

Costa Rica’s DVA implementation model is centered on State facilities or State’s cooptation of
existing non-governmental structures. The National Centre for Women and the Family (CMF) is
the government’s agency responsible for all public policies related to women’s status®. It was
created in 1986 by Act of the Republic, as an agency attached to the Ministry of Culture, Youth,
and Sports, with legal capacity and its own resources. This enables the CMF to function as a
semi-autonomous, decentralized institution. Its mandate is to protect women’s rights enshrined
in international instruments and national legislation; to promote gender equality; to coordinate
State’s services and programs specifically aimed at women and the family; and to monitor their
implementation®.

A first educational campaign organized by the CMF following the enactment of the DVA,
entitled “For a life without violence”, involved various phases and benefited from a nationwide
coverage®’. Each phase lasted several months and incorporated various means to disseminate
information, in particular through media, such as TV shows and commercials, radio broadcasts,
and newspapers. Free telephone help lines called “Break the silence” were instituted.
Educational modules on domestic violence were also distributed nationwide. Main targeted
audience was the general public. Campaign messages sought to raise general awareness about
the problem of domestic violence and informed the population about the new DVA and its
procedures. It also included messages directly aimed at State representatives and law
enforggment officers to increase their awareness regarding their role in implementing the
DVA™,

Another of the CMF’s initiatives for implementation is the National Plan for the Care and
Prevention of Domestic Violence (PLANOVI), starting from 1996%. It comprises governmental
institutions as well as NGOs. The objective is to establish an inter-institutional and community
system to organize efforts of State’s actors and civil society working together to end violence
against women and children at home. The plan has five main focuses: care, prevention,
detection, access to support services, and shared learning.

4" |bidem, p. 22. Two main women’s organizations are: 1) Instituto Nacional de las Mujeres (INAMU):
www.inamu.go.cr/ ; 2) Centro Femenista de Informacion y Accion (CEFEMINA): www.cefemina.or.cr/ .

“8 |bidem, p. 34.

“° Ibidem, p. 26.

% |bidem, p. 34.

%! Ibidem, p. 27.

%2 |bidem, p. 27-28.

% Ibidem, p. 37.
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As part of PLANOVI’s decentralization efforts, Offices for the Active Promotion of Women’s
Rights (OAPWR) were formed to provide services at the municipal level and may soon become
an integral part of every municipal government authority. The Programme on Temporary
Shelters for Abused Women and their Children is another relevant project that was promoted
under PLANOVI®,

Since the passing of the DVA, various training programs have been founded to raise awareness
on gender issues within the judiciary, mainly through the Judicial School. In addition, the
Independent Commissioner for Women, a specialized agency of the Public Commissioner’s
Office of Costa Rica, conducts a wide range of educational activities throughout the country,
aiming at informing different sectors of the population about their rights and obligations, and
the existing mechanisms for claiming and defending them. The Office of Women’s Affairs, an
agency of the Ministry of Justice, is responsible for all filed complaints on domestic violence®.

3.3 - Issues of concern

Regarding the effectiveness of the DVA and its implementation in Costa Rica, a first problem is
the lack of access to City Hall or Courts for rural women®. Although there is a legal aid
program offering free services for women who are accused, it is not provided when they are
victims. This systematically excludes domestic violence victims’ claims.

Moreover, the overall process of issuance of protection orders is flawed. If women do not
present themselves at the Court hearing within three days, any protection measure taken is
automatically revoked, leaving the victim at risk. Since there is a general lack of knowledge
within the population about the DVA’s mechanisms and procedures, as well as a lack of
information from enforcement officers, women often are not aware of this obligation. In
addition, once a judge has delivered a protection order, it only comes into effect for the
perpetrator after he receives official notification, which may prove easy to avoid. What’s more,
violations of protection orders are only punishable by a fine, which may not be exchanged for
prison sentence. If the individual cannot pay the fine, the offense simply goes unpunished®’.

The limited duration of protection orders is also problematic. Protection measures can last from
one month to no more than six months and can be extended by an equal period. However, they
can only be requested up to twice a year, which can result in leaving victims without protection
for several months. Thus, women may be reluctant to ask for such protection orders, since they
may risk increasing their partner’s anger without gaining sufficient security®.

Furthermore, protection via criminal law involves categorizing domestic violence as any other
criminal offense, obliterating its repetitive and psychological nature, which generally results in
light sentences for perpetrators - unless the victim has been seriously injured or killed. Indeed,
the judge will pronounce the sentence according to the number of days the victim has been
incapacitated, which does not accurately represent the effect the crime had on her™.

% |bidem, p. 42.

*° bidem, p. 26.

56 Immigration and Refugee Board of Canada, Research Directorate, Costa Rica: Domestic Violence, effectiveness of
the existing laws, including the Criminal Code, in protecting women who are victims of domestic violence, Ottawa,
November 2004. Available at:
http://www.unhcr.org/cgi-bin/texis/vtx/rsd/rsddocview.html?tblI=RSDCOI&id=42df60d720

%7 Ibidem. [For issues of concerns with Costa Rica’s DVA, see also: CEDAW/C/CRI/1-3, op. cit., pp. 23-24.]

%8 |bidem.

% Ibidem.
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4. SPAIN

4.1 - Context of adoption of the DV Law:

In Spain, increased social and political awareness regarding domestic violence has come along
the profound social transformation and political shift towards democracy since the end of the
1970s. Nevertheless, it was not until the 1990s that violence against women in the private
sphere became publicly visualized®. In conjunction with the international® and European
movements, Spain’s process towards the adoption of a special law to address domestic violence
as a specific legal matter was achieved progressively throughout the two past decades, which
allowed time for related structures and services to be gradually built and strengthened.
Moreover, it is worthwhile mentioning that the project of adoption of a domestic violence law
was politically entwined, since it was from its early beginnings coopted and carried by the
Socialist Party in opposition®. The Organic Law on Comprehensive Protection Measures
Against Gender Violence® was finally passed in December of 2004%.

4.2 - Step |: National plans of action against VAW

The | National Plan of Action Against Domestic Violence® (1998-2000) was spearheaded by the
Women’s Institute, a governmental agency attached to the Ministry of Work and Social Affairs,
partly in response to the publication in 1997 of an important report by the Ombudsman that
revealed the alarming prevalence of domestic violence in Spain®. During this first action plan,
the government embarked on a nationwide educational campaign to raise general awareness and
to move towards the eradication of domestic violence. It sponsored publicity and educational
materials, additional research and studies on the matter, and training for members of civil guard
units and the national police.

The initiative was later reconducted as the Il Comprehensive Plan Against Domestic Violence

(2001-2004) with additional funding®. The Plan Il focused on four main areas:

1) preventive education and sensitization among different segments of the population;

2) reforms in legislation and legal procedures, as well as improvement in practices at all levels
of the judiciary;

3) extension of social services to respond to victims’ needs;

4) improvement and standardization in forensic investigation and documentation®®.

80 See the official website for the Women’s Institute (Instituto de la Mujer), Ministerio de Trabajo y Asuntos Sociales
de Espana: http://www.mtas.es/mujer/

®1 Spain ratified the CEDAW in 1984, as well as the Optional Protocol to the Convention in 2001.

82 Maria Duran Febrer, Legal Analysis of the Framework Law on Integrated Protection Measures Against Gender
Violence in Spain from the Feminist Viewpoint, Madrid : Andalusian Women’s Institute/ European Women Lawyers’
Association, February 2005, p. 3.

8 Original version in Spanish: Ley organica de medidas de proteccién integral contra la violencia de género. It will
be referred to as the “Organic Law”.

8 King of Spain, Ley Organica 1/2004 de Medidas de Proteccion Integral contra la Violencia de Genero, BOE no.
313, 29 December 2004, 32 pages.

8 Committee on the Elimination of Discrimination Against Women, 5" Periodic Report of States Parties: Spain,
CEDAWY/C/ESP/5, 15 April 2003, pp. 101-103.

% Coomaraswamy, op. cit. [Section on Spain]

57 CEDAW, 5" Periodic Report of States Parties: Spain, op. cit., pp. 103-104.

% Coomaraswamy, op. cit. See also: Direccion General de la Policia, UPAP, “Los Planes de Actuacion contra la
violencia domestica en el Cuerpo Nacional de Policia”, Actuacion contra la violencia a nivel internacional, en el
seno de la Union Europea y Espana, 2005. Available at: http://www.policia.es/cnp/saf/upapl.htm .
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Spain also participated in European programs on VAW, in particular the DAPHNE “Proteger”
Programme and the STOP Programme®. The main purpose of these projects was to share good
practice examples and measures between European countries. In Spain, the new domestic
violence law encompasses many of the recommendations that were made during related events.

4.3 - Step 11: Legal institutionalization of mechanisms to combat domestic violence:

By enacting the Organic Law in 2004, Spain chose to institutionalize the fight against gender
violence, integrating all State’s obligations for implementation, such as national policies,
programs, and supply of facilities and services, into law. Indeed, the Organic Law comprises
articles providing for sensitization, protection and detection measures, for measures in matters
of school education, advertising, communication media and healthcare, as well as protocols for
judicial procedures by law enforcement operators and the public prosecutor to improve
protection and safety of the victims™. Moreover, the Organic Law goes beyond most similar
legislations by incorporating a framework for the creation of two new institutional structures:
the National Observatory on Violence Against Women and the Specialist Violence Against
Women Courts. The law also provides for its evaluation and review by Parliament after three
years of operation™,

The National Observatory on VAW is an inter-ministerial agency attached to the Ministry of
Work and Social Affairs, through the recently created Special Government Delegation on
VAW, The public administration and the civil society are equally represented in the
Observatory as, for instance, the president and vice-president are respectively nominated from
the first and second groups. It provides a channel for the participation of NGOs and women’s
associations in promoting and supervising the measures set forth by the law. Indeed, the
Observatory is responsible for the coordination of all State efforts against VAW, for research
and data collection, as well as for monitoring and evaluating all measures on an annual basis.

Another cornerstone of the Organic Law is the creation of over 400 Specialist Violence Against
Women Courts across the country”. These specialist courts will merge civil and penal
jurisdictions in all cases based on violent actions against women in the domestic environment.
The purpose is to avoid secondary victimization of women resulting from the obligation to
repeat their statements at different judicial levels and to optimize human and financial resources
into one jurisdiction.

8 See: European Commission, Freedom, Justice and Home Affairs, Area of Security and Justice, Illustrative Cases of
the DAPHNE Programme (I and I1) . Available at:

http://ec.europa.eu/justice_home/funding/daphne/funding_illustr cases en.htm See also: CEDAW, 5" Periodic
Report of States Parties: Spain, op. cit., p. 105.

™ Duran Febrer, op. cit., p. 4. For more detailed discussions on the content of the Organic Law, see also: Sonia
Aparicio, “Una Ley integral”, El mundo es, 2005. Available at:
http://www.elmundo.es/documentos/2004/06/sociedad/malostratos/ley.html ; “Ley Integral contra la Violencia de
Genero”, V/Lex Premium, 12 July 2006. Available at: http://premium.vlex.com/actualidad/especiales/L ey-Integral-
contra-Violencia-Genero/2500-LVG,05.html ; Angela Alemany Rojo, “La Ley Organica de medidas de proteccion
integral contra la violencia de genero”, Abogacia Espana, 2005, 4 pages.

' Duran Febrer, op. cit., p. 15.

2 Asociacion de Mujeres Juristas THEMIS, Se constituye el Observatorio Estatal sobre la Violencia contra la Mujer,
Madrid, 28 June 2006: http://www.mujeresjuristasthemis.org/actualidad%20noticias2.htm. See also the official
Observatory’s website: http://www.observatorioviolencia.org/.

"8 Asociacion de Mujeres Juristas THEMIS, Se cumple un ano de la puesta en marcha de los Juzgados especiales de
Violencia sobre la Mujer, Madrid, 29 June 2006: http://www.mujeresjuristasthemis.org/actualidad%20noticias.htm .
See also: Duran Febrer, op. cit., pp. 9-11.
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As a matter of fact, specialist courts represent an attempt by the State to address inadequacies of
mainstream criminal processes for dealing with domestic violence in an integrated framework,
with the interests and safety of victims as the central focus. Advantages of specialist courts are a
greater awareness of domestic violence issues of all operators - from police officers to
prosecutors and magistrates - as well as a more dedicated, specialized and trained personnel.
The role of the judiciary will be more proactive. Among others, this special system is also
expected to foster best practice in policing and prosecuting domestic violence offences,
expedition of cases, improved investigation methods, increased quality and adequacy of service
delivery, greater inter-agency cooperation, and more effective monitoring and follow-up of
offenders’ progress and compliance with court orders. An increased reporting ratio and lessened
rate of victims’ withdrawal from proceedings are also anticipated. Lastly, the implementation of
specialist courts also provides a centralized point of data collection™.

Emphasizing the specific and gendered nature of domestic violence - as it occurs in the private
sphere and women are its primary recipients - the Organic Law also introduced more severe
sentences for this category of offenses”. Indeed, in addition to being a deterrent legal tool, it is
thought to fulfill an educational function. Moreover, by incorporating the concept of
“restoration of the vital project”™® of victims, which goes beyond physical damages or loss of
benefits, the Organic Law addresses the global disempowering situation of abused women.
Therefor7e7, it comprises several provisions recognizing social rights for victims of domestic
violence'’.

4.4 - Issues of concern

Spain’s Organic Law is too recent to allow for an assessment of the effectiveness of its
implementation. However, with regards to the pervasiveness of domestic violence within the
country despite past programs, eradication of this form of gender violence will be a tremendous
challenge for the Spanish society. The application of the law will depend greatly on the
responsiveness of social and legal agents in enforcing it. Moreover, with the anticipated increase
in case loads, efficacy of services and financial viability of the instituted system will be
challenged™.

™ Julie Stewart, Specialist Domestic/Family Violence Courts within the Australian Context, Australian Domestic and
Family Violence Clearinghouse, Issues Paper 10, 2004, pp. 7-10; 22.

™ Duran Febrer, op. cit., p. 8. See also: “Las Reformas del Gobierno: Ofensiva contra la violencia domestica”, El
Periodico, Barcelona, 2005: http://www.elperiodico.com/info/suplementos/reformas/violencia_cas.asp .

" For a broader discussion of the concept of “restoration of the vital project” of victims, see: Duran Febrer, op. cit.,
pp. 12-13.

" Ibidem, pp. 12-14.

8 Ibidem, pp. 15-16.
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5. AUSTRALIA

5.1 - Legal context

From the outset, it is essential mentioning that, in Australia, regulating domestic violence
matters is primarily a jurisdiction of the States and Territories”. Some changes have been
introduced by the Federal State under the Family Law Reform Act in 1995, but it concerns
mostly the protection of children from family violence®. Each Australian State and Territory
possesses different legal provisions, policies, programs and services to counter domestic
violence. For this reason, this section of the paper will focus on the federal government’s
initiatives rather than reviewing the legal reform process.

5.2 - Evolution towards assessing domestic violence in Australia

In Australia, the initial impetus for the recognition and struggle against domestic violence
originated from the women’s refuge movement in the 1970s™. Structures and services were first
entirely non-governmental. However, it was soon realized that seeking the government’s
involvement would force the State to recognize its responsibility towards the needs of women
victims of violence. Since then, the movement against domestic violence has been characterized
by an active collaboration between the public administration and the NGO community. In spite
of the problem brought by the distinct jurisdictions and competences of the States and
Territories over the matter, significant legal reforms were achieved by the early 1990s and have
played a key role in fostering social changes®.

5.3 - Recent national initiatives aimed at eliminating domestic violence

Various national surveys and public consultations throughout the 1990s® have led to the
promulgation in 1997 of the Partnerships Against Domestic Violence (PADV) program®. At the
time, the government committed $50 million to the program over a 5 years period. PADV has
funded over 100 projects across Australia, prioritizing initiatives involving community
leadership measures through local institutions, community education, work with children and
young people to break the cycle of violence, protection of people at risk, rehabilitation of
perpetrators, and implementation of practical, grassroots projects from the Indigenous
communities, as well as for rural and remote areas. The Australian Domestic and Family
Violence Clearinghouse was also established under PADV, with the mandate to research and
disseminate nationwide best practices and information on domestic violence, including the set-
up of a centralized data collection system. Regarded as a remarkable success, a second phase of
the PADV initiative was also implemented from 1999 until mid-2005 with an additional $25
million budget®.

™ Lesley Laing, Progress, Trends and Challenges in Australian Responses to domestic violence, Australian Domestic

amd Family Violence Clearinghouse, Issues Paper 1, 2000, p. 4.

% Ibidem, pp. 7-8.

8 |bidem, pp. 2-3.

8 |bidem, pp. 2-4.

& |bidem, pp. 4-5.

8 Kerry Carrington, and Janet Philipps, “Domestic Violence in Australia — An Overview of the Issues’’, Parliament

of Australia’s Library, 7 August 2003. See also: Committee on the Elimination of Discrimination Against Women,

fEisombined 4" and 5™ Periodic Reports of States Parties: Australia, CEDAW/C/AUL/4-5, 3 February 2004, p. 121.
Ibidem.
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In 2005, the PADV program was substituted by the Women’s Safety Agenda (WSA) with a
commitment of $75.7 million®. The WSA focuses on four general themes: prevention, health,
justice, and services. Highlights of the program include the “Violence Against Women.
Australia Says No Campaign”, the “White Ribbon Day Campaign”; extended funding for
research and pilot projects on domestic violence; training of nurses in rural areas; 24-hour help
lines both for victims and offenders; and national evaluation of past and ongoing programs®’.

Other governmental initiatives include the “Partnerships Against Domestic Violence - a
Business Approach” program, which aims at raising awareness on domestic violence in the
workplace and at bringing private companies to fund related projects®. The National Indigenous
Family Violence Grants Programme provides financing for self-managed projects against family
violence within indigenous communities®. The National Crime Prevention Programme has
domestic violence as one of its priority areas for identifying innovative and practical ways of
reducing crime®. In addition, the Office for Women plays a key role in providing policy advice
on legal matters affecting women. Finally, the National Women’s Safety Taskforce, a
ministerial council established in 2002, works on developing frameworks to facilitate and
support collaborative policy approaches and initiatives involving different levels of
government®,

5.4 - Remaining challenges

Although Australia is widely regarded as a world leader in its efforts to tackle domestic
violence, several issues continue to be problematic. In particular, indigenous women, as well as
women from rural and remote communities, continue to be especially vulnerable to domestic
violence®. Access to justice, medical assistance, and social and police services remain difficult,
which aggravates the risk of domestic violence and accounts for estimated high rates of
underreporting. Moreover, there is a critical need for culturally and linguistically appropriate
services and legal advice for indigenous women — and for the numerous migrant workers -, as
well as for physically adapted facilities for disabled victims®. To better address domestic
violence issues across Australia, a more integrated and standardized system at the national level
may also prove indispensable.

% Australian Government’s Office on the Status of Women, Women’s Safety Agenda — Elimination of Violence, (main
website): http://ofw.facs.gov.au/womens_safety agenda/index.htm.

& 1bidem.

8 CEDAW, Combined 4" and 5™ Periodic Reports of States Parties: Australia, p. 122.

& 1bidem.

% |bidem, p. 104.

! |bidem, p. 123.

%2 Koorie Women Mean Business/National Network of Indigenous Women’s Legal Services, Australian Indigenous
Women’s NGO Shadow Report on the Implementation of the Convention on the Elimination of all forms of
Discrimination Against Women, October 2005.

% Women’s Rights Action Network Australia (WRANA), Australian NGO Shadow Report on the Implementation of
the Convention on the Elimination of all forms of Discrimination Against Women, October 2005, pp. 6; 24; 50-51.
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CONCLUSION

This paper has shown that strategies to effectively implement domestic violence laws are
multifaceted and require the involvement of all segments of the population, from the State to
NGOs and grass-roots movements.

At the State level, implementation entails due diligence to conform with international human
rights norms and related national legislation; promotion of national plans and policies for
prevention and detection of domestic violence, as well as to provide adequate protection,
healthcare, and social services for victims; establishment of corresponding facilities and
services; dissemination of information and education to raise awareness among the general
population and, in particular, sensitization training among law enforcement officers, the
judiciary, and service providers. Mechanisms for monitoring, such as research, surveys,
evaluation, and data collection, are also essential.

Moreover, the role played by the NGO community and the civil society is crucial, as advocate
and watchdog bodies, as well as to channel public participation within programs and
institutions. Cooperation between governmental agencies and women’s groups and NGOs also
optimizes the supply of services for domestic violence victims and offenders, both at the
national and community levels. While it is important that the State does not rely only on NGOs
to provide assistance to victims, it is also fundamental that existing non-governmental structures
be considered when designing programs for the implementation of domestic violence
legislations.

Our five short case studies have allowed us to compare countries which have only recently
enacted a domestic violence law, such as the Philippines and Spain, with countries who adopted
it during the 1990s, such as Malaysia, Costa Rica, and Australia. Comparisons between
developed and developing countries can also be drawn.

Interesting findings from our country studies that may be worthwhile exploring include: the
flexible, multi-level structures set up in communities nationwide, also referred to as Quick
Response Teams (QRT) (Philippines); the One Stop Crisis Center units established in every
public hospital (Malaysia); the availability of immediate protective measures for victims of
domestic violence to be enforced by law officers before any court’s proceedings, which
increases women’s security (Costa Rica); the inclusion of oversight agencies and specialist
courts within the national legal framework (Spain); and the importance of public consultations
before devising any national blueprint to tackle domestic violence, as well as the necessary
focus on culturally appropriate facilities, plans and services (Australia).
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